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Key premises for policy formulation in digital trade/the ecommerce sector (presenter’s perspective)
Mixed nature of impediments to competition/market failures in e-commerce
and digital trade (business practices and government measures):
• Premise of EU Sector Inquiry: large number of ‘regulatory barriers that hinder e-commerce’ as
well as private (e.g., contractual) barriers to cross-border e-commerce” (see Pinar slide 4).
• Specific concern re: “Geo-blocking” (discrimination based on location) - blocked access to
websites, re-routing of customers to other websites, refusal to deliver cross-border/accept
cross-border payment, etc. (see Pinar slide 12).
• Potential impact of intellectual property rights (recent Cambridge-WTO-WIPO book).

Cross-border impact of resulting harms to competition, trade and
investment. Impact on developing country exporters and small businesses.
Inability of competition law enforcement by itself to address all concerns
(resulting need also for pro-competitive ex ante regulation).
Downsides to “regulatory cacophony”/conflicting standards across
jurisdictions (OECD).
Potential contribution of international trade policy and usefulness of a
“joined-up” approach to policy issues in this area.

Potential contribution of WTO work on e-commerce as a
complement to competition law enforcement and procompetitive regulation): foundational considerations
Moratorium on Custom Duties on
Electronic Transmissions (to be
renewed at MC12)

General Agreement on Trade in
Services, Articles VIII and IX

Role of WTO rules in disciplining anticompetitive regulation/anchoring
prohibitions against anti-competitive
conduct/ensuring harmonious approaches
to regulatory intervention
WTO Working Group on Domestic
Regulation

Example: WTO Reference Paper
on Basic Telecommunications
Services

Broad agreement across jurisdictions on need for compatible national approaches
in this area

Elements of current WTO “WTO Joint Statement Initiative
on E-commerce” (involves 86 WTO Members)

From Statement by Ministers of Australia, Japan and
Singapore (December 2021):

“We have achieved good convergence in negotiating groups on eight
articles – online consumer protection; electronic signatures and
authentication; unsolicited commercial electronic messages;
open government data; electronic contracts; transparency
[subject to developments]; paperless trading; and open internet
access. The outcomes already achieved in these areas will deliver
important benefits including boosting consumer confidence and
supporting businesses trading online.”

Above conditions highly complementary to competition policy objectives!
NB: according to the WTO website: “The initiative remains
on track to deliver substantial progress by the 12th WTO
Ministerial Conference.”

Further background on current WTO “WTO Joint
Statement Initiative on E-commerce”

Japan, in particular, advocates the concept of “Data
Free Flow with Trust (DFFT)”
Singapore’s Minister of Trade and Commerce observes
as follows:
• “The initiative will provide a stable regulatory environment for
digital trade by enhancing rules and streamlining regulations. The
initiative, which involves 86 members, will also contribute towards
bridging the digital divide and encourage the adoption of
digitalisation, which positions our economies well to harness the
benefits of new opportunities in the digital economy.”

Related developments concerning new “Indo-Pacific
Economic Framework for Prosperity” (announced Monday
of this week!)

From (US) White House Press Release:
• “We will pursue high-standard rules of the
road in the digital economy, including
standards on cross-border data flows and
data localization. We will work with our
partners to seize opportunities and address
concerns in the digital economy, in order to
ensure small and medium sized enterprises
can benefit from the region’s rapidly growing
e-commerce sector, while addressing issues
is such as online privacy and discriminatory
and unethical use of Artificial Intelligence.”

Concluding observations:

Need for
competition
community to
track related
initiatives/provide
input when
appropriate, e.g.
EU Sector inquiry.

Neither
community’s
goals likely to
be fully realized
in absence of
the other’s
input.

Global competition and
trade communities
share many underlying
concerns: free flow of
e-commerce; absence
of restrictive or
clashing regulations;
non-discriminatory
treatment of users.
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Thank you for your attention!
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